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Competence and effective CJEU jurisdiction in matters of 


measures against natural and legal persons 


dr. Robert Gilles, Barrister, UK 


Abstract: This paper aims to analyze and shed light on the field 
of common foreign and defense policy through CJEU 
jurisprudence in relation to natural and legal persons. The 
Rosneft, the Bank Refah Kargaran, as well as some new cases in 
recent months make us think about the path that the CJEU has 
followed in the sector as well as the effective jurisdiction, control, 
and protection in the sector as a particular policy. So the present 
paper gives specific attention because of the adoption of the acts 


and of the particularity of the policy under consideration. 


Keywords: foreign policy; common defence; security; EU Law; 
CJEU; measures against natural and legal persons; competence of 


the CJEU; effective jurisdiction. 


74 
International and European Union legal Matters (INTEULM) ISSN: 2459-3575 
vol. 1, 2023 


Introduction 

The CJEU in recent years has acted as a “promoter” of 
interpretation on various policies of the European Union, such as 
for example in the field of foreign policy and defense (Heliskoski, 
2018) and above all on the restrictive measures against natural 
and legal persons based on the control of legitimacy of Article 
263, lett. 4 TEU (Blanke, Mangiamelli, 2021). 

Already from 2017 we recall the Rosneft case and the 
competence to decide on the validity of preliminary references on 
the Bank Refah Kargaran sentence of 2020 also arrived at 
compensation for damages confirming that by setting limits that 
recognize “the specific rules and procedures” of which, Article 


24 TEU, this sector is subject to judicial control. 


Limits of the CJEU in matters of the common foreign and 
security policy 


CJEU after the Treaty of Lisbon in the common foreign and 


1CJEU, C-134/19 P, Bank Refah Kargaran v. Council of 6 October 2020, 
ECLI:EU:C:2020:793, not yet published. 
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security policy was based on Article 24, par. 1 and on Article 
275, 2nd letter, part six of the treaty on the functioning which is 
devoted to the jurisdictional bodies of the Union. 

According to Article 24, par. 1 TFEU (Blanke, Mangiamelli, 
2021), the CJEU is not competent in matters of CFSP with the 
exception of the possibility of monitoring compliance with 
Article 40 TEU regarding the legitimacy of decisions that refer 
to Article 275 TFEU. This constitutes the main basis for the 
competence of the judges of the Union and excludes the 
provisions relating to foreign and security policy both for the 
acts adopted on the basis of these provisions, 1.e. the carve-out 
clause as well as the exceptions that are provided for by Article 
24 TEU which concerns the decisions adopted by the Council on 
the basis of Title V, Chapter 2 of the Treaty of the Union which 
provides for judges to decide on appeals that have to do with 
Article 263, lett. 4 TFEU, i.e. the claw-back clause. Privileged 


applicants can appeal against regulatory acts that directly 
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concern and involve enforcement measures’. The Treaty of 
Lisbon has filled the gap that already existed on appeals against 
the act of a Regulation and not for other types of acts adopted in 
the field of foreign and security policy’. 

Already Article 275 TFEU on a purely literal interpretation 
(Heliskoski, 2018) has shown the political will in front of 
foreign and security policy. It was trying to limit the role of 
judges by indicating that this policy is beyond any form of 
judicial control by introducing exceptions and attributing to 


judges specific skills (Hillion, 2014; Wessel, 2018; Butler, 2019; 


2We recall that the CJEU also decides on the compatibility with the treaties 
of the international agreements that are concluded by the Union in the 
context of the CFSP according to Article 218, par. 11 TFEU. It is a unified 
procedure of general application in relation to the conclusion of 
international agreements of the Union as provided for by the peculiarities 
concerning the CFSP procedure and without limit and preventive control in 
agreements which are exclusive and which fall within the field of foreign 
and defense policy. See also the case: C-658/11, European Parliament v. 
Council of the European Union of 24 June 2014. ECLI:EU:C:2014:2025, 
parr. 71 and 72. 

3C-355/04 P, Segi, Araitz Zubimendi Izaga and Aritza Galarraga v. Council 
(c.d. Segi) of 27 February 2007. ECLI:EU:C:2007:116, par. 50. 
Organisations des Modjahedines du peuple d’Iran v. Council of European 
Union (c.d. OMPI) of 12 December 2006, ECLI:EU:T:2006:384, par. 54. 
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Schima, 2019). CJEU and the General Court ex Tribunal of First 
Instance have merged into a new system of the Union 
characterized by a single legal system* which they are called to 
control and protect the general jurisdiction (Article 19 TEU). 
Thus foreign and security policy has in practice become an 
external policy from the Union given its peculiarities and 
without considering the form of intergovernmental cooperation 
between States as an exclusive subject of each Member State, 
i.e. a general competence of the European Union based on the 
treaties which is subject to pre-established rules of functioning 
(Van Elsuwege, 2010; Cremona, 2018; Aloupi, Flaesch-Mougin 
and others, 2018; Wessel, 2020). The general matter of 
jurisdiction sanctioned by Article 19 TEU and Article 275 
TFEU, lett. a) is established as a general rule which excludes the 
competence of CJEU for CFSP acts and introduces two 
exceptions of exclusion thus establishing the jurisdiction for the 
cases foreseen in the matter. 


4CJEU, joined cases: C-415/05 P, Kadi & Al Barakaat Int'l Foundation v. 
Council of 8 November 2008, ECLI:EU:C:2008:461, I-6351, par. 202. 
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Rule of law, effective judicial protection and control over the 
common foreign and security policy 

The normalization process of the CFSP after the Treaty of Lisbon 
has integrated a new system of guardianship into the law of the 
EU (Hillion, 2019), as well as new principles (Van Elsuwege, 
2021). 

Article 19 TEU was based on the jurisprudential contribution of 
CJEU and GC has attributed a series of specific competences 
which are governed by Article 258 and subsequent ones of the 
Treaty of Lisbon to ensure the effective jurisdiction of individuals 
in the sector of EU’. Article 19 TEU respects national judges and 
has ensured respect for the law in the interpretation and 
application of the Treaties thus making them guarantors of the 
Union legal system, as well as interpreters of its law (Baratta, 
2011; Lock, 2011; Rosas, 2012; Parish, 2012; Lenaerts, Maselis, 


& Gutman, 2014)°. 


S5CJEU, C-158/80, Rewe-Handelsgesellschaft Nord mbH and Rewe-Markt 
Steffen v. Hauptzollamt Kiel of 7 July 1981, ECLI:EU:C:1981:163, I- 
01805, par. 44. 

6CJEU, Opinion 1/09 (Unified Patent Litigation System) of 8 March 2011, 
ECLI:EU:C:2011:137, I-01137, par. 69. 
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The CJEU has interpreted’ the related articles of the Treaty of 
Lisbon as a precise system of judicial remedies and procedures 
that allow for the control of the legitimacy of the acts of the 
institutions (Thorson, 2016)* which are based on the rule of law 
binding the principle of effective judicial protection’. Principles 


7TCJEU, C-413/11, Germanwings GmbH v. Amend of 18 April, 2013, 
ECLI:EU:C:2013:246, published in the electronic Reports of the cases, par. 
17. 

sCJEU, C-294/83, Les Verts v. Parliament of 23 April 1986, 
ECLI:EU:C:1986:166, I-01339, par. 23. C-222/84, Marguerite Johnston v. 
Chief Constable of the Royal Ulster Constabulary of 15 May 1986, 
ECLI:EU:C:1986:206, I-01651, par. 13ss. CJEU, C-583/11 P, Inuit Tapiriit 
Kanatami and others v. European Parliament and Council of European 
Union of 3 October 2013, ECLI:EU:C:2013:625, published in the electronic 
reports of the cases. 

9CJEU, joined cases C-362/14 and C-362/14, Maximilian Schrems v. Data 
Protection Commissioner-Digital Rights Ireland Ltd of 6 October 2015, 
published in the electronic Reports of the cases. joined cases C-293/12 and 
C-594/12, Digital Rights Ireland Ltd v. Minister for Communications, 
Marine and Natural Resources e a. e Karntner Landesregierung and others 
of 8 April 2014, ECLI:EU:C:2014:238, published in the electronic Reports 
of the cases. C-288/12, Commission v. Hungary of 8 April 2014, 
ECLI:EU:C:2014:237, published in the electronic Reports of the cases. C- 
614/10, Commission V. Austria of 16 October 2012, ECLI:EU:C:2012:631, 
published in the electronic Reports of the cases. joined cases C-92/09 and C- 
93/09, Volker Volker und Markus und Markus Schecke GbR, Hartmut Eifert 
v. Land Hessen of 9 November 2010, ECLI:EU:C:2010:662, I-11063. C- 
28/08, Commission v. The Bavarian Lager Co. Ltd of 29 June 2010, 
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of a legal order of the Union (Von Danwitz, 2016; Van Elsuwege, 
Gremmeplrez, 2020) which have as their object the protection of 
primary law. The effective judicial protection was sanctioned by 
Article 47 CFREU and the rule of law. This basic principle on the 
values of the Union was envisaged by Article 2 TEU and falls 


ECLI:EU:C:2010:378, I-06055. C-524/06, Heinz Huber v. Germany of 16 
December 2008, ECLI:EU:C:2008:724, I-09795. C-275/06, Productores de 
Musica de Espafia (Promusicae) v. Telefonica de Espafia SAU of 29 January 
2008, ECLI:EU:C:2008:54, I-00271. Joined cases C-317/04 and C-318/04, 
European Parliament v. Council of European Union and European 
Parliament v. Commission of 30 May 2006, ECLI:EU:C:2006:189, I-02457. 
C-230/14, Weltimmo of Ist October 2015, ECLI:EU:C:2015:634. C-673/17, 
Planet49 of 21 March 2019, ECLI:EU:C:2019:246, published in the 
electronic Reports of the cases. Joined cases: C-428/06 to C-434/06, Union 
General de Trabajadores de la Rioja (UGT-Rioja) and others v. Juntas 
Generales del  Teritorio Histdrico de Vizcaya and _ others, 
ECLI:EU:C:2008:488, I-06747, par. 80. CJEU, C-72/15, PJSC Rosneft Oil 
Company v. Her Majesty's Treasury and others of 28 March 2017, 
ECLI:EU:C:2017:236, published in the electronic Reports of the cases, par. 
73. General Court (GC), T-322/19, El-Qaddifi v. Council of 21 April 2021, 
ECLI:EU:T:2021:206, not yet published, parr. 101-102. CJEU, C-124/20, 
Bank Melli Iran, Aktiengesellschaft nach iranischem Recht/Telekom 
Deutschland GmbH of 21 December 2021, ECLI:EU:C:2021:1035, not yet 
published, par. II.1. “(...) does the first paragraph of Article 5 of Regulation 
no 2271/96 only apply where the acting EU operator within the meaning of 
Article 11 of that Regulation is issued directly or indirectly with an official 
or court order on the part of the United States of America or does it suffice 
for its application that the action of the EU operator is predicated on 
compliance with secondary sanctions without any such order? (...)”. CJEU, 
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within the objectives of the external action which are listed in 
Article 21 TEU (Varju, 2019; Birkinshaw, 2020)'°. The principle 
of judicial protection has interpreted extensively the powers that 
strengthen access to justice. The total silence of the treaty was 


based on the principle which affirms the competence of the CJEU 


C-134/19 P, Bank Refah Kargaran v. Council of 6 October 2020, op. cit., 
par. 36 “(...) Article 275 TFEU refers only to actions for annulment, had 
established the lack of jurisdiction over the possibility of ruling on a claim 
for compensation for damage deriving from the CFSP decision, thus 
incurring an error of law (...)”. GC: T-552/15, Bank Refah Kargaran v. 
Council of 10 December 2018, ECLI:EU:T:2018:897, published in the 
electronic Reports of the case, par. 30-32 “(...) has performed the reverse 
operation, that is, it has given a restrictive reading of Article 24, par. 1 TEU, 
i.e. the provision limiting the Court's jurisdiction with regard to CFSP acts 
i 

10CJEU, C-585/18, A.K (Independance de la chambre disciplinaire de la 
Cour supréme) of 19 November 2019, ECLI:EU:C:2019:982, published in 
the electronic Reports of the cases. C-64/16 Associagao Sindical dos Juizes 
Portugueses of 27 February 2018, ECLI:EU:C:2018:117, published in the 
electronic Reports of the cases, par. 30. Order of the President of the Court 
in case: C-619/18 Commission v. Poland of 15 November 2018, 
ECLI:EU:C:2018:910, published in the electronic Reports of the cases, par. 
21. C-192/18, Commission v. Poland (Independence des juridictions de droit 
commun) of 5 November 2019, ECLI:EU:C:2019:924, published in the 
electronic Reports of the cases, parr. 98 and 106. 
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to recognize actions for annulment against acts of the European 
Parliament which are intended to produce legal effects against 
third parties and actions for annulment of the European 
Parliament against the acts of the institutions". 

Effective judicial protection respects the competences conferred 
by the treaties (Craig, De Burca, 2011; Varju, 2019; 


Wildemeersh, 2020; Birkinshaw, 2020)'?, the common foreign 


11In this regard, the Court specified that: “(...) the choice of the legal basis 
of an act within the system of community competences cannot depend on 
the mere conviction of an institution about the aim pursued, but must be 
based on objective subject to judicial review. These elements include, in 
particular, the purpose and content of the act (...)”. CJEU, C-70/88, 
European Parliament v. Council of the European Communities of 4 October 
1991, ECLI:EU:C:1991:217, I-02041, par. 9. 

12CJEU, C-50/00, Union de Pequefios Agricultores v. Council of 25 July 
2002, ECLI:EU:C:2002:462, I-06677, par. 48: “(...) the provision of a new 
category of acts that can be challenged by the non-privileged applicants 
(natural and legal persons), or (...) the regulatory acts which directly 
concern them and which do not involve any implementing measures (...). 
The provision was also supplemented by configuring the European Council 
and the Union bodies as legitimate liabilities with respect to the acts they 
adopted which produce legal effects towards third parties (and, for bodies 
and bodies subject to conditions and modalities eventually established by 
the acts that establish them) and the Committee of the Regions as a semi- 
privileged applicant. The first change and the jurisprudence of the judge of 
the Union in the first ten years of application of the Lisbon Treaty (...)”. 
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and security policy and the non-existent jurisdiction which 
resorts to canceling the treaties that are imposed (Poli, 2022). The 
principles of the rule of law and the effective judicial protection 
are fully applicable to CFSP where the CJEU has stated that 
Articles 24 TEU and 275 TFEU are interpreted restrictively 
providing for restrictions on jurisdiction and leaving an extensive 
interpretation to the exceptions (Liakopoulos, 2018; Van 
Elsuwege, 2022)'°. The carve-out clause envisaged by Article 
275 TFEU recalls that the judges of the Union do not have 
jurisdiction to the provisions relating to foreign policy and to the 
acts adopted on the basis of said provisions, in the sense that the 


provisions referred to in the first part are exclusively those 


13See the conclusions of the Advocate General of 19 March 2020 in case: C- 
14/19 P, CSUE v. K.F. of 19 March 2020, ECLI:EU:C:2020:220, par. 69. 
Opinion 2/13, Accession of the European Union to the European 
Convention for the Protection of Human Rights and Fundamental Freedoms, 
ECJ, 18 December 2014, ECLI:EU:C:2014:2454. See also in case: C- 
168/13 PPU, Jeremy F. of 30 May 2013, ECLI:EU:C:2013:358, published in 
the electronic Reports of the cases. In the same context see also: CJEU, C- 
399/11, Stefano Melloni of 26 February 2013, ECLI:EU:C:2013:107; C- 
396/11, Ministerul Public-Parchetul de pe langa Curtea de Apel Constanta v. 
Radu of 29 January 2013, ECLI:EU:C:2013:39, both of them published in 
the electronic Reports of the cases. 
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contained in Chapter 2 of Title V of the Treaty on the Union”, 
and that among the cited acts of the second part, those (for 
example procedural) which, while having a basis in Title V: 1) 
should be excluded, in order to be able to check its legitimacy in 
the light of the latter’; 2) do not contain political or strategic 
choices intended to define or implement European foreign policy, 
assuming, for example, an administrative nature that must be 
evaluated as such"®. 

The CJEU has reserved the claw-back clause allowing in the 
second paragraph of Article 275 TFEU, also with reference to the 


CFSP decisions, restrictive measures against natural or legal 


14CJEU, Opinion 2/13, Accession of the European Union to the European 
Convention for the Protection of Human Rights and Fundamental Freedoms, 
ECJ, 18 December 2014, op. cit. 

I1S5CJEU, C-658/11, European Parliament v. Council of the European Union 
of 24 June 2014, op. cit. 

16CJEU, C-439/13 P of 19 July 2016, Eulex Kosovo vy. Elitaliana Srl., 
ECLI:EU:C:2015:753, published in the electronic Reports of the cases. C- 
455/14 P, H v. Council of the European Union and others, op. cit., see also 
the Advocate General Wathelet of 31 May 2016 in case C-75/15, PJSC 
Rosneft Oil Company v. Her Majesty’s Treasury and others (Rosneft), 
ECLI:EU:C:2016:381, published in the electronic reports of the cases, par. 
49. 
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persons with two sentences that have extended their jurisdiction 
to remedies for the annulment action that contemplates this 


clause. 


The Rosneft case, CJEU jurisdiction, preliminary references 
and verification of validity 

Article 275 TFEU concerns the restrictive measures against 
individuals that make explicit the conditions that are established 
by Article 263 TFEU and helps the judges of the Union to rule on 
decisions relating to the actions for annulment which are brought 
by the addressees of the measures. 

Jurisdiction is the rule for the absence of the exception as 
claimed by the second paragraph of Article 275 TFEU providing 
for the possibility of resorting to actions that are different from 
that of annulment excluding that the CJEU can extend to the 
preliminary reference. Article 263, par. 4 TFEU has not allowed 
the limit of the types of actions that can be exercised but the need 


to specify the conditions that exercise control, the legitimacy 
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requirements and the related grounds for appeal (De Baere, 
2008). The CJEU has overcome and justified the exceeding of 
the limits of the claw-back clause by starting with the guarantee 
of the law of effective judicial protection which begins with the 
reference for a preliminary ruling of the validity (Wessel, 2010; 
Lenaerts, Maselis and others, 2014). 

In the Rosneft case (Andrés Saenz de Santa Maria, 2017; Bosse- 
Platiere, 2017; Poli, 2017; Kuisma, 2018; Over De Linden, 2019) 
the legitimacy of the decisions provides for the relative sanctions 
against natural and legal persons who contest before the judges 
of the Union not only directly by resorting to the annulment 
pursuant to Article 267, fourth paragraph TFEU, but also 
indirectly through the reference for a preliminary ruling on the 
validity that is proposed by the national judge. 

The CJEU after reference for a preliminary ruling brought by the 
High Court of Justice of England and Wales in the context of the 
dispute between Rosneft, a company specialized in the oil and 


gas sector with a state participation, and the British Treasury 
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Department. The restrictive measures were adopted by the EU 
with a CFSP decision and a regulation'’, responding to the 
actions of the Russian Federation on the territorial integrity of 
Ukraine. Measures relating to goods and technologies intended 
for the oil sector and access to the European capital market and 
their recipients which are listed in the annexes to the two 
documents which appeared to the appellant. The High Court 
stated that: 


“(...) in order to settle the dispute it was necessary to ask the 

Court to rule on the legitimacy of certain provisions contained in 

the CFSP decision and the legitimacy and interpretation of 

certain provisions of the regulation. The first of the questions, 

however, concerned the jurisdiction of the EU court to give a 
9918 


preliminary ruling on the validity of the CFSP decision (...)””. 


17Council Decision 2014/872/CFSP of 4 December 2014 amending 
Decision 2014/512/CFSP concerning restrictive measures in view of 
Russia's actions destabilising the situation in Ukraine, and Decision 
2014/659/CFSP amending Decision 2014/512/CFSP, OJ L 349, 5.12.2014, 
p. 58-60. Council Regulation (EU) No 833/2014 of 31 July 2014 concerning 
restrictive measures in view of Russia's actions destabilising the situation in 
Ukraine, OJ L 229, 31.7.2014, p. 1-11. 

18CJEU, C-72/15, PJSC Rosneft Oil Company v. Her Majesty's Treasury 
and others of 28 March 2017, op. cit., T-715/14, PAO Rosneft Oil Company 
and others v. Council of the European Union on 13 September 2018, 
ECLI:EU:T:2018:544, published in the electronic Reports of the cases. 
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The CJEU did not provide a response as to the legitimacy and 
interpretation of the restrictive measures against the applicant 
which referred to the regulation. The CJEU rejected this type of 
position and argued for effective judicial protection, and more 
precisely to what must be guaranteed to individuals by national 
judges, pursuant to the second sub-paragraph of the first 
paragraph of Article 19 TEU. Indeed, it considered that, given 
that only the restrictive measures provided for by CFSP decisions 
which fall within the competence of the Union are implemented 
by a regulation, while those which do not become subject to an 
implementation obligation on the part of the Member States rule 
on the questions referred to it, clarifying thus to the national 
court the extent of this obligation and fully answer its doubts”. 

Among the arguments, the first is based on the jurisprudence of 
the annulment action, the objection of illegitimacy (Butler, 2019; 


Butler, Wessel, 2022)” and the reference for a preliminary ruling 


19GC, T-715/14, PAO Rosneft Oil Company and others v. Council of the 
European Union on 13 September 2018, op. cit. 

20GC, T-15/11, Sina Bank v. Council of the European Union of 11 
December 2012, ECLI:EU:T:2012:661, parr. 43. T-348/14, Oleksandr 
Viktorovych Yanukovych v. Council of the European Union of 15 


8&9 
International and European Union legal Matters (INTEULM) ISSN: 2459-3575 
vol. 1, 2023 


considering instruments of a complementary nature for checking 
the legitimacy of the acts of the Union which equally contribute a 
comprehensive system for remedies and proceedings which have 
established the guarantee of effective judicial protection*'. The 
Court then stated that a competence ratione materia to directly 
check the validity of CFSP decisions which provide for 
restrictive measures against individuals, would be contrary to the 
protection due to the latter and would exclude the possibility for 
the judges of the Member States to address preliminary questions 
relating to the validity of those decisions, in order to operate, 
even if indirectly, the same type of control”. Its competence is 
also required in the light of the principle, which is also widely 


consolidated in case law, according to which national courts do 


September 2016, ECLI:EU:T:2016:508, published in the electrornic Reports 
of the cases, parr. 57-58. 

21CJEU, C-294/83, Les Verts v. Parliament of 23 April 1986, op. cit., par. 
13. C-72/15, PJSC Rosneft Oil Company v. Her Majesty's Treasury and 
others of 28 March 2017, op. cit., par. 66. 

22CJEU, C-72/15, PJSC Rosneft Oil Company v. Her Majesty's Treasury 
and others of 28 March 2017, op. cit., par. 76. 
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not have the power to declare the invalidity of the acts of the 
institutions, this being one of its exclusive prerogatives”. In such 
a case, the referring court would not have claimed jurisdiction, or 
be able to guarantee effective protection to the addressees of the 
contested restrictive measures, or would have had to decide 
himself on the validity of the CFSP decisions, undermining the 
unity of the Union order and the fundamental principle of legal 
certainty”. Neither Articles 24 TEU and 275 TFEU, nor other 
provisions of the Treaties explicitly provide that the action for 
annulment is the only method of monitoring CFSP decisions 
which provide for restrictive measures directed against 
individuals and that the first of these articles refers to the second 
only for the purpose of determining not the type of procedure to 


be used, but the type of decision whose legitimacy the Court can 


23CJEU, C-314/85, Foto-Frost v. Hauptzollamt Liibeck-Ost of 22 October 
1987, ECLI:EU:C:1987:452, I-04119, parr. 15-17. 

24CJEU, C-344/04, The Queen, ex parte International Air Transport 
Association and European Low Fares Airline Association v. Department for 
Transport of 10 January 2006, ECLI:EU:C:2006:10, I-00403, par. 27. 
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check, in the context of any proceeding”. 

Continuing with the same judgment under discussion, it is stated 
that Article 47 of the Charter (of fundamental rights) cannot 
create a jurisdiction for the Court if the treaties exclude it. The 
principle of effective judicial protection implies that the 
exclusion of the jurisdiction of the Court in CFSP matters must 
be interpreted restrictively*°. The CJEU has tried to highlight the 
position justifying its jurisdiction which has also been supported 
by the judges in other cases, thus giving it a different meaning”. 
In the CFSP, judges have sought to ensure effective judicial 
protection as an instrument falling within their jurisdiction which 
explicitly limits the provisions of the treaties that exclude the use 
of this type of instrument. The Rosneft case has opened room for 


maneuver to extend the jurisdiction on the matter of decisions 


25CJEU, C-72/15, PJSC Rosneft Oil Company v. Her Majesty's Treasury and 
others of 28 March 2017, op. cit., par. 70. 

26CJEU, C-72/15, PJSC Rosneft Oil Company v. Her Majesty's Treasury 
and others of 28 March 2017, op. cit., par. 74. 

27CJEU, C-72/15, PJSC Rosneft Oil Company v. Her Majesty's Treasury 
and others of 28 March 2017, op. cit., par. 72. 
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placing the restrictive measures of individuals in a general way 


and in the CFSP. 


The Bank Refah Kargaran case, CJEU jurisdiction, 
compensation to natural or legal persons for damages caused 
and restrictive measures 

The Bank Refah Kargaran case (Carrozzini, Lonardo, 2021) 
regarding this possibility (Naert, 2017; Poli, 2018) has 
guaranteed effective jurisdictional protection to stay away from 
the principles of Article 275 TFEU and extended the jurisdiction 
of the judges of the Union on CFSP decisions by overcoming the 
review of legitimacy and the claims for compensation that are 
brought to natural and legal persons against the Union for 
damages caused after the adoption of the restrictive measures”. 
Since 2010, the bank had been registered in the lists of recipients 


of the restrictive measures that are adopted against Iran for its 


28GC, T-552/15, Bank Refah Kargaran v. Council of 10 December 2018, 
op. cit. 
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nuclear programme”. The first time (in 2013) the case was 
cancelled*® and one's name was added from scratch to the lists*’. 
In 2015, with another direct appeal, the Bank suffered yet another 
sentence from the Union for compensation for damages and 
above all for maintaining the restrictive measures against it. At 
the time, the court's office checked its jurisdiction over requests 
that have to do with compensation for damages and that concern 
CFSP decisions based on a literal interpretation of Articles 24 
TEU and 275 TFEU declaring that it could not take a position on 
the appeal relating to the regulations (Fink, 2019; Barents, 


2020). The General Court affirmed that the conditions for the 


29GC, T-552/15, Bank Refah Kargaran v. Council of 10 December 2018, 
op. cit. 

30CJJEU, GC, T-24/11, Bank Refah Kargaran v. Council of 6 September 
2013, ECLI:EU:2013:403. 

31Council Decision 2013/661/CFSP of 15 November 2013 amending 
Decision 2010/413/CFSP concerning restrictive measures against Iran, OJ L 
306, 16.11.2013, p. 18-20 Council Implementing Regulation (EU) No 
1154/2013. of 15 November 2013 implementing Regulation (EU) 
No 267/2012 concerning restrictive measures against Iran, OJ L 306, 
16.11.2013, p. 3-6. 

32GC, T-293/12, Syria International Islamic Bank PJSC v. Council of 11 
June 2014, ECLI:EU:T:2014:439, published in the electronic Reports of the 
cases, parr. 70ss., T-348/13, Ahmed Mohammed Kadhaf Al Dam v. Council 
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non-contractual liability of the Union were not met and dismissed 
the appeal in its entirety. The Refah Kargaran Bank has appealed 
against the Court's ruling and thus called the Court of Justice into 
question. If the appellant had not contested the Court's 
declaration of incompetence relating to CFSP decisions, the 
Court would probably have “corrected” the reconstruction made 
by the judges of first instance, deeming that it had to, first of all, 
examine ex officio the question. This, however, it was not 
possible, that is to link the second paragraph of Article 275 TFEU 
when it had been able to justify the extension of the jurisdiction 
to the preliminary rulings on the validity by interpreting the 
power of control over the legitimacy of the CFSP decisions, 
which the aforementioned provision expressly attributes to them, 
in the light of the established jurisprudence which considers the 
preliminary rulings one of the instruments of that check. In order 
to be able to assert its jurisdiction over an action for damages, it 


of 24 September 2014, ECLI:EU:T:2014:806, published in the electronic 
Reports of the cases, par. 115. T-328/14, Mahmoud Jannatian v. Council of 
18 February 2016, ECLI:EU:T:2016:86, not yet published, par. 30. 
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had to definitively distance itself from Article 275 TFEU and 
“anchoring” its reasoning exclusively to the need to ensure the 
completeness and consistency of the system of judicial protection 
established by the Treaties. It recalled that the non-contractual 
liability action provided for by Article 268 TFEU, although an 
autonomous means of redress and endowed with its own specific 
function, is in any case part of the system of judicial protection, 
of which it contributes to guaranteeing its effectiveness (Gutman, 
2011)*, and must therefore be evaluated in the light of this®. 

The CJEU is competent for cases concerning the claims for 
compensation, for the restrictive measures that come from 
Regulations® and are also extended to claims for compensation 
for damages caused and, for restrictive measures that are 


foreseen by the decisions of the CFSP thus creating a loophole in 


33CJEU, C-131/03 P, R. J. Reynolds Tobacco Holdings Inc and others v. 
Commission of 12 September 2006, ECLI:EU:C:2006:541, I-07795, parr. 
82, 83. 

34CJEU, C-134/19 P, Bank Refah Kargaran v. Council of 6 October 2020, 
op. cit., parr. 33-34. 

35CJEU, C-45/15 P, Safa Nicu Sepahan Co. v. Council of 30 May 2017, 
ECLI:EU:C:2017:402, published in the electronic Reports of the cases. 
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the system. The Advocate General Hogan has already stated that 
these are “(...) inadmissible anomalies**, jeopardizing their 
effectiveness (...)”*”. 

Finally, the road was paved by sentences Rosneft and Bank 
Refah Kargaran which went beyond the extensive interpretation 
of art. 275, second paragraph TFEU, recognizing the principle of 
effective jurisdictional protection and the ability to give a 


justification to the competences of the judges of the Union which 


are not expressly provided for by the treaties. 


Concluding remarks 
The CJEU continues its work in the field of CFSP decisions. Its 
first case concerns a reference for a preliminary ruling which has 


been proposed by the Bucharest Regional Court** with regard to 


36See the conclusions of the Advocate General Hogan of 28 May 2020 in 
case: C-134/19 P, Bank Refah Kargaran v. Council of 6 October 2020, 
ECLI:EU:C:2020:396, not yet published, par. 63. 

37CJEU, C-134/19 P, Bank Refah Kargaran v. Council of 6 October 2020, 
op. cit., parr. 40-43. 

38Application in C-351/22, Neves 77 Solution of 9 September 2022. 
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the interpretation of articles having to do with restrictive 
measures which were adopted in the Union taking into account 
Russian actions which have created problems in the Ukraine”’. 
Particularly, this was a reference for a preliminary ruling against 
the Neves 77 Solution Company from the Department of Export 
Control of the Ministry of Foreign Affairs of Romania in relation 
to an intermediation which was carried out during the sale 
between a Ukrainian and an Indian company for radio sets which 
originate from Russia. This activity was prohibited by the 
Romanian authorities which came under the scope of the CFSP 
decision. Thus an interpretation was requested for a CFSP 


decision and the related restrictive measures”’ without raising 


39Council Decision 2014/512/CFSP of 31 July 2014 concerning restrictive 
measures in view of Russia's actions destabilising the situation in Ukraine, 
OJ L 229, 31.7.2014, p. 13-17. 

40A reference for a preliminary ruling concerning (Article 2, par. 2, lit. a) 
the decision prohibiting the direct or indirect provision of any natural 
person, legal entity or other type of entity in Russia with a range of services 
relating to military activities, supply, manufacture and maintenance of 
armaments and materials. Articles 5 and 7 of the decision concerning the 
request of the Union to third countries to adopt measures that are restrictive 
for the same decision and for the prohibition of compensation or 
indemnification that is granted to contracts or transactions that affect the 
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doubts about its legitimacy given the difficulties asserting the 
competence to answer questions that have been submitted. The 
national judge did not prove any doubts regarding the 
admissibility of the referral and did not let him intervene in its 
proceedings and the CJEU responded by giving its jurisdiction by 
providing explanations on two arguments it had available. 

Judges affirmed, in the Bank Refah Kargaran case, that the right 
to judicial protection can be truly effective only if the system of 
remedies set up by the treaties is coherent and free from gaps, 
thus justifying the extension of its jurisdiction also to the 
preliminary reference on the interpretation. Such a solution 
would move away from the wording of Article 275 TFEU, but 
would allow it to overcome the problem of the possible 
inconsistency between the requests of the referring court, limited 
to interpretation, and the explicit reference to the review of 
legitimacy contained in the second paragraph of the said article. 


The Advocate General Wathelet in the Rosneft case considered 


restrictive measures that contain the decision. 
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necessary to dwell on the possibility that the Court was called to 
rule on references for a preliminary ruling on the interpretation of 
CFSP decisions which provide for restrictive measures against 
individuals. He recognized that the review of the validity of an 
act necessarily implies its prior interpretation, if the EU judges 
can (through the action for annulment or the reference for a 
preliminary ruling on the validity) check the legitimacy of a 
CFSP decision, thus avoiding the annulment or declaring invalid 
an act that could be preserved, if interpreted differently, i.e. to 
interpret the restrictive measures to the need to carry out a 
legitimacy check on them. To apply the same reasoning to the 
currently pending case, the Court would have to generalize it, 
taking into account the fact that, as already mentioned, the 
Bucharest Regional Court has not raised any doubts on the 
validity of the decision which is the subject of the questions"’. 


The second case concerned not exactly the common security and 


41CJEU, C-72/15, PJSC Rosneft Oil Company v. Her Majesty's Treasury 
and others of 28 March 2017, op. cit., par. 72. 
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defense policy® but the common actions offered to the CJEU to 
use the principle of effective judicial protection with the aim of 
moving away from limits imposed by treaties and its own 
jurisdiction in the CFSP. The two proceedings were connected 
with two appeals respecting the European Commission and the 
appellants of the first instance proceedings” and against the same 
order where the General Court did not accept the relevant 
appeal which was filed by persons who had the initials KS and 
KD obtaining compensation for damages and having suffered as 
a consequence the violation of fundamental rights and the 
implementation of the CFSP decision establishing the civilian 


mission Eulex Kosovo’. The court accepted the incompetence 


42The joint action was used after the reform of the Lisbon for CFSP 
decisions that are adopted through Article 28 TEU, as an operational 
intervention of the Union. The CFSP decisions establish restrictive measures 
which are adopted under Article 29 TEU for acts which actually define the 
position of the Union. 

43CJEU, C-44/22 P of 19 Janaury 2022 and C-29/22 of 12 January 2022. 
The two cases were joined in view of the hearing. 

44Order of the CG in case: T-771/20, KS and KD v. Council and others of 
10 November 2021, ECLI:EU:T:2021:798. 

45Council Joint Action 2008/124/CFSP of 4 February 2008 on the European 
Union Rule of Law Mission in Kosovo, EULEX KOSOVO, OJ L 42, 
16.2.2008, p. 92-98. 
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stating that the behavior caused damage originated political and 
strategic choices related to the mandate of the mission that 
established the decision that enter the carve-out clause which is 
provided for by the first paragraph of Article 275 TFEU. 
According to the court the applicability to the present case of the 
Bank Refah Kargaran jurisprudence which, concerning an action 
for damages caused by a CFSP decision relating to restrictive 
measures, had to fall within the claw-back clause contained in the 
second paragraph of the same article. The issues raised during the 
first instance proceedings concern, on the one hand, the respect 
for fundamental rights by the bodies and institutions of the 
Union, which have always been considered of primary 
importance for the Court (Eckes, 2021)*° and on the other, the 
only limit that the latter has explicitly recognized in interpreting 
the first paragraph of Article 275 TFEU, even if with an “a 
contrary” reasoning, stating that the acts adopted on the basis of 


46CJEU, joined cases: C-415/05 P, Kadi & Al Barakaat Int'l Foundation v. 
Council of 8 November 2008, op. cit., par. 281. 
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the provisions of Title V of the TEU for which judicial review is 
excluded, are precisely (and only) the CFSP acts contain political 
and strategic choices”. 

This limit seems to be exceeded (Butler, 2018)*. The CJEU 
stated that the jurisdiction ensures respect for the appellants’ 
fundamental rights as they continue on the open road of 
judgments considering what was taken into practice in 2019 by 
the High Court of Justice of Great Britain”. According to the 
CJEU: 


“(...) even if referring to CFSP decisions involving political and 
strategic choices, an action for damages concerning an alleged 
violation of human rights by the Union does not aim to 
discussion of the aforementioned choices or to cancel or 
invalidate them and therefore does not fall within the first 
paragraph of Article 275 TFEU (Breitler, 2022) (...) would lead 
to a further reduction in the scope of the carve-out clause, which 
would be defined, no longer or in any case by the nature or 


47Order of the CG in case: T-771/20, KS and KD v. Council and others of 
10 November 2021, op. cit. 

48CJEU, C-440/14 P, National Iranian Oil Company v. Council of Ist 
March 2016, ECLI:EU:C:2016:128, published in the electronic reports of 
the cases, par. 77. 

49High Court of Justice, Queen’s Bench Division, Tomanovic and others v. 
The European Union and others of 13 February 2019, EWHC 263 (QB). 
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content of the provisions or acts contemplated therein, but rather 
the type of appeal used and the reasons given for submitting 
them to scrutiny (...)”*’. 

The pending cases refer precisely to the right of effective judicial 


protection which has as its objective the competence to know the 
request for compensation of the appellants, opening up room for 
maneuver for the near future and increasingly asserting the 


greater power of control over the CFSP. 


50High Court of Justice, Queen’s Bench Division, Tomanovic and others v. 
The European Union and others of 13 February 2019, EWHC 263 (QB). 
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